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The Silence of Will on Determining the Law Applicable on the
International Contract

By:
Ahmed Hameed Al-Anbari
Supervisor:
Dr. Mohammed Ibrahim Abu el Haija
Abstract

If the contract is classified as being an international contract, it shall grant
both of its parties the right to choose the law that shall be applicable to it by
themselves. However, in some cases, the international contract parties may not
specify the law that shall be applicable to their contract. This is considered as a
problematic issue when determining the law to be applicable on the international
contract. This is considered so because choosing the applicable law explicitly
represents a “primary" rule of attribution that governs the process of determining the
applicable law to the contract. When the parties determine the applicable law
explicitly, the judge is obliged to enforce that determined law. In such a case, the
judge will not be able to enforce any law other than the one that has been determined
by the contract parties, unless that law violates the public morals and order.
However, the contract parties may not express their will about which law shall be
applicable to their contract. The law determined in such a case should provide both
parties with legal security. In such a case, the judge shall chose the law that is

relevant the most to the concerned contract.

It was concluded that judges must seek first identifying both parties’ wants
that have been expressed implicitly and willingly. Such implicit wants must be
identified through examining specific indications that can confirm both parties’

wants in relation to the law they want their contract to be governed by. Thus, it is



necessary to enact a Jordanian article that illustrates the significance of identifying
both parties’ wants that have been expressed implicitly and willingly in relation to
the law they want their contract to be governed by. Such an article should require

examining the relevant indications and proofs to verify such wants.

It was also concluded that the prior attribution rules governing the contractual
process and adopted by the Jordanian legislator and the other legislations that the
researcher compared the Jordanian legislations - are unable to provide parties with
legal security. Such rules include the rules of the law of the common homeland of

both parties and the law of the country in which the contract was concluded in.

In addition, it is not recommended to consider the prior attribution rules as the basis
that govern the contract. Thus, it is necessary for the Jordanian and Iraqi legislators
to stop implementing the prior attribution rules and provide judges with more
freedom in determining the applicable law to the contract. That should be done
through adopting the distinguished performance principle which is represented in
applying the law of the debtor’s homeland to the contract. That is because through
the latter law, the concerned contract shall fulfill its main function. In case the judge
1sn’t able to identify such a performance, the applicable law to the contract shall be
determined in accordance with the circumstances and details that concern the
contract conclusion. The applicable law is chosen in accordance with such
circumstances and details in order select the law that is relevant the most to the

concerned contract

Keywords: International contracts, applicable law, silence of will
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